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UNITED STATES COURT OF APPEALS 
For the Second Circuit 


At a stated Term of the United States Court of Appeals 
for the Second Circuit, held at the United States Courthouse 
in the City of New York, on the 30th day of September 

one thousand nine hundred and seventy-five 


Present: 
HONORABLE LEONARD P. MOORE, 


HONORABLE WILFRED FEINBERG, 
HONORABLE JAMES L. OAKES, 


Circuit Judges, 


ANTHONY B. CATALDO and ADA W. CATALDO, 
Plaintiffs-Appellants, 


-against- No. 75-6012 


UNITED STATES OF AMERICA, 


Defendant-Appellee. 


Appeal from the United States District Court for the 
Southern District of New York. 


This cause came on to be heard on the transcript of 
record from the United States District Court for the Scutherzn 
/ District of New York, and was argued by appellant p » se and 
-_—___.. ---.--- ---} by--counsel -for-appellee-- -———-- ~ — ——— —--_—— ----—~ -------- 


ON CONSIDERATION WHEREOF, it is now hereby ordered that 
the appeal is dismissed. The order appealed from was a findin 
of criminal contempt. See Cataldo v. United States, 501 F.2d 
396 (2d Cir. 1974). The notice of appeal from the order should 
have been filed within ten days from May 18, 1973. Instead, 
it was filed almost two years later. Appellant claims that 
the notice was timely because the contempt order was entered 
on the civil docket rather than on the criminal docket and 
the time for appeal had not yet started to run under the pro- 
vision of Rule 4(b) of the Federal Rules of Appellate Procedure| 
that "A judgent or order is entered within the meaning of } 
this subdivi ion when it is entered in the criminal docket." | 

| Bu whatever the intent of that provisiun in the wsual case, 
see 9 Moore, Federal Practice § 203.35, at 795, »° was not 
meant to extend the time for appeal indefinitely on facts like 
these, where appellant himself characterized the.order as 
criminal. contempt before our prior decision and filed no notice 
of appeal even after it for nearly ten months, preferring 
instead to seek another remedy in the district court. 
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| September 30, 1975 


UNITED STATES COURT OF APPEALS 
or THE Seconnp Circurr 
Se 
No. 1105—September Term, 1973. 
(Argued May 380, 1974 Decided June 25, 1974.) 


Docket No, 73-2602 


Antnony B. Caratpo and Apa W. CaTa.po, 
Plaint’ #s-Appellants, 


¥. 


United STATES OF AMERICA, 


Defendant-Appellee 


Before: 
Moonkt, Frienpty and FrINBERG, 
Circuit Judaes. 
_—_—— ——~+-0-»—_—__— 
Appeal from a judgment of the United States District 
Court for the Southern Distmet of New York, Levet, Judge, 
denying appellants’ claim for an income tax refund. 


Affirmed. 


ie casas ilaeemeaei 

Axtuony B. Carauno, New York, N. Y., for 
appellants and pro ne: 

T. Gorman Remy, Assistant United States 
Attorney, New York, N. Y. (Paul J. Cur- 
ran, United States Attorney for the South 
ern District of New York, New York, N. Y., 
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~A18~ 


and David P. Land, Assistant United States 
Attorney, of counsel), for appellee. 


i ee ae 
Per CurRiAM: 


This is an appeal from a judgment of the United States 
District Court for the Southern District of New York, deny- 
ing appellants’ elaim for an income tax refund for the year 
1963. Appellants have broadly attacked the decision of 
the District Court and the fairness of the proceedings be 
fore it. We have carefully considered the record and the 
transeripts of that trial and the briefs submitted to us by 
the parties and have e neluded that appellants were afforded 
a fair trial and that the District Court did not err in find- 
ing for the Governmént. We therefore affirm. 

In the course of the proceedings in the District Court, 
appellant Anthony B. Cataldo was summoned to show cause 
why he should not be held in contempt.' A judgment so 
holding was filed on May 18, 1973. Although appellants 
proffer various arguments attacking the validity of this 
latter judgment, no appeal has been taken from it and we 
therefore lack the jurisdiction to undertake its review. 

Judgment affirmed. 


1 Although Cataldo was summoned to show caase why he should not be 
held for civil contempt, both appellants and appellee now treat the 
contempt judgment as if it were criminal in nature and, indeed, it would 
seem likely in light of the circumstances surrounding it that it was the 
judge’s intent that it should be go construed. 
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CONTEMPT ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


“es es @eeeesee s*# eeeeeeeeses#s « 


ANTHONY B. CATALDO and ADA W. CATALDO, 


Plaintiffs, 


69 Civil 407 
~against- 


UNITED STATES OF AMERICA, 


Defendant. 
PROG ESL PEE SIL FSB ED BS erg 
IN THE MATTER OF ae ed a \ 
ANTHONY B, CATALDO, ben ES 
AN ATTORNEY. 


Anthony B. Cataldo, an attorney, having appeared 
before this court on May 10, 11 end 14, 1973 as pro se attorndy 
and attorney for Ada W. Cataldo, and the said attorney, after 
having been admonished by this court with respect to repeated 
refusal to obey the direction of the court and repeatedly 
having interrupted the court and continuing to argue matters 
of evidentiary rulings contrary to the direction of the court 
having been required to show cause why he should not be held 
for civil contempt, and after hearing the said Anthony B. 
Cataldo on the llth and 14th days of May 1973, it is 

ADJUDGED that the said Anthony Bb, Cataldo is 
guilty of contempt of court, and it is further 

ADJUDGED that the said Anthony B. Cataldo be fine 


the sum of Fifty ($50.00) Dollars, 


Dated: 


New York, N.Y. 


May 18, 1973, 
_.., Clor 


{ 


‘ 
i 


ie 


(SGD) RICHARD HH. LEVET 
United Statcs District Judge 


THOUS L.. AVNRE Is , 
Clerk 


‘ 
ibx~nioit Uv 
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LEAD. DECI ENO 
bes ale pase : . OH ETAL 


UNITED STATES DISTRICT COURT 

SOUTLERN DISTRICT OF NEW YORA 

Sd okt ae ted CT RE OE Oe ee ee eee der, gs HI 

ANTHONY B. CATALDO and ADA W. CATAL&O, 
Plaincicts, 


-against~ 


UNITED STATES OF AMERICA, 


PEO RANDUM 


Defendant. 


Anthony B, Cataldo 
Attormey tor plaincifis and pro se 


eS 111 Broadway 

ee ae New York, N.Y. 

i = 

aa Whitney North Seymour, Jr., United States Attorney 
= ee for the Southern District of New York 

ie Attorney for Defendant 

Nae > David 2, Land, Assistant United States Attorney, 
or Of Counsel. 


Liver. D4. 


Cn May 10, May 11 and May 14,1975, during a triai neld be- 
fore the undersigned, the court determined that Anthony b. Cataldo 
("Cataldo") was in contempt by reason of his acts during the trial. 

A contempt fine of $50 was imposed by order o£ May 18, 1973. On or 


about May 31, 1973 Cataldo paid the said fine o 


hi, 


$50. 
Thereafter, although an appeal was taken on the action it- 


selt (a tax recovery suit), no appeal was taken from the contempt 


Exhibit D 


_H? 


order. At the time of the appeal to the Second Circuit Court of Appeals 


W 
the court entered the following netation: 


"Although appellants proffer yarious arguments attacking 
the validity of the latter {contempt] judgment, no appeal has 
heen taken from it and we therefore lack the jurisdiction to 
undertake its review."' Cataldo, ct ur. V. United States of 
America, Docket No. 75-2302 (No. 1105, 2d Cir., June 25, 1974). 

Now, under a notice of motion dated Octover 1, 1974, the 

above-named Cataido moved for an order remitting the penalty upon an 
affidavit signed and sworn to September 30, 1974. 


’ 


i ‘ 
The basic determination in the District Court by the under- 
> 


siznad was affirmed by an order of affirmance on July 23, 1974, and 
an application by Cataldo to the Supreme Court ror enlargement of his 
time to Eile a petition for certiorari was denied by the Supreme Court 


on Seotember 25, 1974, as “nis court is informed. As above stated, 


the Court of Appeals refused to review the conteapt order. 


On Cetober 15, 197% the coure 
> 


dated October 14, 1974, which letter is attached 


Under the above circumstances, I see no basis whatsoever 


for the granting of the application made by Cataldo. It is theretore 


3 


denied. 
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Erict Judge 


Dated: New York, N.Y. 7 , 
Octover 16, 1974. Ma. TE GL4 
United States Dis 


AFFIDAVIT OF SERVICE BY MAIL 


Ad Mets OF NEW Ag caatpen COUNTY OF 88,; 


being duly sp gute hy ca en and nye, | that deponent is not a party to the action, is over 18 years of age and resides at 


That on the Sra. ‘day of Ocbeteur 19 15 deponent served the within Gppetant’ Py Reed, 
upon \lon, (ani \- Cuwon  ,Untd GletG. CQO attorney (s) for 
in this action, at Si. ie cage >. »O ANY Icoc} 
Geternrc Ap Ped ine the address designitted 'by said attorney(s) for that pur 
ffi 


by depositing a true copy of same enclosed in a id properly addressed wrapper, in — a post office — o cial 
[oi usive care and custody of the Uni ited States post office department within the State of New York. 


—. de junder the exc 
“7, to Sup ibe } an this 2 herholtt Yeo okt do dl Postrveatte.. Ret eden Spaciebandbposaactameeaiaa 
ee 4 or" 


ézt otary Public, State of New Yor 
‘ (a. 4) -5657508 Qualtfied te Queens County 

Guu inte Mat win Rew Vor Co. Cik's Ottics 
Commndutce Expire March 30,19 77 © 


